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Executive Summary

This chapter maps out recent EU legislative and policy measures and some selected Member States’ practices
in the field of return/expulsion adopted or encouraged under the EU’s current disproportionate focus on
return. The chapter discusses the 2018 proposal to recast the Return Directive and legislative proposals
accompanying the 2020 Pact on Migration and Asylum, notably the border return procedure and return
sponsorship mechanism. It points to provisions which, if adopted, may lead to human rights violations while
they will not necessarily increase the effectiveness of the return system. The discussion then looks at
readmission cooperation with third countries and “safe country” concepts used by the EU and its Member
States to swiftly remove people to these countries. Further, Frontex’s increasingly broad return mandate is
assessed, alongside risks of human rights violations in that regard. The discussion also points to measures
not called removals but which are no less coercive, notably “voluntary” departure when no reasonable
alternative exists and push-backs. Next, the chapter outlines current removal monitoring provisions and
practices and recently-proposed border monitoring mechanism. The discussion of the return policies and
measures is put in the context of human rights norms and standards in the area of return/expulsion. The
chapter can be conceived as a reminder for Member States that EU law and policies do not dispense them
from their human rights obligations under international and regional law. The chapter ends with several
recommendations to the EU, its Member States, the UN, and the CoE bodies.

I- Introduction

The expulsion of people in an irregular situation came to the spotlight in the wake of the 2015 so-called
refugee crisis. The European Commission (hereafter Commission or EC) developed an argument that the key
to tackling the “crisis” was to increase the number of returns. The term “return” is used in the EU parlance
as a euphemism to expulsion to “soften” the practice in the eye of the general public and will be used here
for the sake of coherence with EU instruments.' ! The Commission started disproportionately focusing on
return, compared to other policy areas in need of reforms, such as asylum systems, Dublin system, and legal
pathways to the EU. Furthermore, return-numbers-obsession has also come to dominate the return policy,
which is primarily regulated by the Return Directive.? The Directive's double objective is to establish a return
system that is both effective and compliant with fundamental rights." Yet, the Commission has begun
focusing solely on effectiveness. Moreover, rather than seeing the principle of effectiveness as sustainability
and an overall observance of adequate standards, the Commission reduced it to the return rate, which
compares the annual number of return orders to the actual returns. In that spirit, the Commission issued a
line-up of policy documents. In the 2015 EU Action Plan on Return, the Commission presented five sets of
measures aimed at fostering the effectiveness of the return policy, such as enhancing “voluntary” return,
enforcement of the provisions of the legislation, information sharing, the mandate of Frontex, and
development of an integrated system of return management.™

1 For the use of euphemisms in the area of asylum and migration, see Grange 2013.
2 Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards and procedures in Member States
for returning illegally staying third-country nationals, https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32008L0115
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In the 2017 Renewed Action Plan, the Commission further developed measures proposed in 2015" to answer
the increased challenges faced by the EU return policy. The Renewed Action Plan was followed by the
Commission’s Recommendation on making returns more effective, in which the Commission instructed states
on how to increase the return rate." The return rate is a misleading indicator®. To improve the return system's
effectiveness, the Commission could have focused on well-known gaps, notably the lack of regularisation
channels for people who cannot return.

Expulsion of migrants in an irregular situation does not occur in legal limbo. Rather, this measure is subjected
to a vast array of human rights norms and standards, stemming in particular from the UN International
Covenant on Civil and Political Rights (ICCPR), Convention against Torture (CAT), Convention on the Rights of
the Child (CRC) and Council of Europe (CoE) European Convention on Human Rights (ECHR).* In addition,
states should act in line with EU primary law, particularly the Charter of Fundamental Rights of the European
Union (hereafter EU Charter) and principles of EU law, such as proportionality and defence rights. Under
Article 3 of the ECHR, Article 7 of the ICCPR, Article 3 of the CAT, and Article 19(2) of the EU Charter, Member
States are prohibited from removing anyone who risks death penalty, torture, or ill-treatment upon return
(referred to as the principle of non-refoulement). Under Article 4 of the Protocol 4 to the ECHR and Article
19(1) of the EU Charter, states are prohibited from carrying out collective expulsions. In some cases, the right
to family and private life under Article 8 of the ECHR, Article 17 of the ICCPR, and Article 7 of the EU Charter
may outweigh a state’s power to remove the person. Under Article 13 of the ECHR, Article 2(3) of the ICCPR,
and Article 47 of the EU Charter, everyone has the right to an effective remedy, which implies sufficient time
to appeal and protection from removal during the period when the court assesses the appeal. If the person
is detained, he/she should be afforded several guarantees, particularly the review of detention, stemming
from the right to liberty under Article 5 of the ECHR, Article 9 of the ICCPR, and Article 6 of the EU Charter.
Removal (deportation) should not amount to torture or ill-treatment, prohibited in absolute terms under
Article 2 of the CAT, Article 3 of the ECHR, Article 7 of the ICCPR, and Article 4 of the EU Charter. Under Article
3(1) of the CRC, similar to national children, migrant children should have their best interests prioritised in
all actions concerning them.

It is against this tight set of return-related human rights norms and standards, that the chapter maps out
recent measures and practices which overly focus on returns. The discussion starts in Section 2 with a look
at legislative and policy proposals in the field of return. Section 3 outlines readmission cooperation with third
countries, and Section 4 focuses on the role of Frontex in the area of return. Section 5 zooms into the practice
at the state level and points to measures not called removals but which are no less coercive. Against the
backdrop of risks of various human rights violations flagged out throughout the discussion, Section 6
highlights current and forthcoming measures in the area of monitoring. The chapter ends with a few
concluding thoughts in Section 7 and recommendations to the EU, its institutions and bodies, its Member
States, the Council of Europe (CoE), and the UN.

3 The reason is because the return decision is not always enforced in the same year as it is issued and some countries tend to issue more than one
decision to the same person. Above all, however, if return is suspended, the return decision is typically not withdrawn, which further decreases the
return rate, see EPRS 2020b: 64-65

4 For a wider discussion on international human rights law standards relevant to return/expulsion, see Majcher 2019: 38-47



Il- Legislative and policy proposals
The disproportionate focus on the return rate, discussed above, underlies the Commission’s recent legislative

and policy proposals, notably the 2018 proposal to recast the Return Directive (2.1) and the 2020 Pact on
Migration and Asylum (hereafter Pact) (2.2).

2.1. The recast of the Return Directive

Adopted in 2008, the Return Directive has been criticised by scholars, civil society organisations, and UN
experts for several coercive measures that it laid down, such as the lack of prohibition on ordering return on
account of the principle of non-refoulement, wide exceptions to offering the so-called “voluntary” departure,
detention for up to 18 months and obligatory re-entry ban in broad cases.”” On the other hand, it still
introduced minimum safeguards previously absent in domestic legislation of some Member States. Inits 2014
report on the implementation of the Directive, the Commission generally praised a human rights compliant
implementation. It also highlighted that the Directive did not prevent returns, contrary to some initial
concerns'’. Yet, in line with its recent disproportionate focus on return, in September 2018, the Commission
proposed to amend the Directive, with an overall aim to increase the number of returns"i. At that time, the
numbers of arrivals had dropped to the pre- “crisis” level, yet the Commission pointed to unprecedented
challenges the EU was experiencing. The recast proposal aims to amend four key measures laid down in the
Directive: a) return decision, b) implementation of the return decision through a “voluntary” departure, c)
detention, and d) entry ban.

a) Return decision

The return procedure begins with a Member State issuing a return decision. As Article 6(6) of the Directive
stresses, the Directive does not prevent states from adopting a decision on ending a legal stay together with
a return decision and removal order in a single administrative or judicial decision or act. The recast aims at
merging various procedures. Under proposed Article 8(6), states shall issue a return decision immediately
after adopting a decision ending a legal stay, including a decision refusing refugee or subsidiary protection
status. Commission’s stance that a return decision should directly follow the decision refusing asylum is
premised upon assuming that the person has already had his/her protection needs assessed within the
asylum procedure. Yet, first of all, the scope of the principle of non-refoulement under the Return Directive
is broader than the protection scheme under the EU Qualification Directive.” People refused international
protection may still have protection needs under the very prohibition of refoulement, since the refugee and
subsidiary protection status are subject to exclusions and exceptions, reflecting refugee law.

5 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country nationals
or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and
for the content of the protection granted, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
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Secondly, there are human rights bars to return going beyond the very non-refoulement and include the right
to family and private life and the rights of the child. According to the Court of Justice of the European Union
(CJEU)’s ruling in Boudjlida, before adopting a return decision, authorities should take due account of the
family life, state of health, and best interests of the child and hear the person on that subject™. This was
further detailed in ruling in TQ, where the CJEU stressed that if a state intends to issue a return decision
against an unaccompanied child, it must necessarily take into account the best interests of the child at all
stages of the procedures, which entails a general and in-depth assessment of the situation of the child,
including the availability of adequate reception facilities in the destination country*.®

Under the Commission’s recast proposal, there are two implications for refused asylum seekers: shorter time-
period to lodge an appeal and a narrower possibility to be protected from removal during the appeal
procedure.X Currently, the Directive does not regulate the time-limit for appealing return decisions. Draft
Article 16(4) provides that states should grant a period up to maximum five days to lodge an appeal against
a return decision when such a decision is the consequence of a final decision rejecting an application for
international protection. A five-day period is usually too short for preparing an appeal, so it would render the
remedy inaccessible in practice, in breach of Article 13 of the ECHR. According to the European Court of
Human Rights (ECtHR), the right to an effective remedy requires the provision of an accessible and effective
domestic remedy which entails that automatic application of short time-limits for lodging appeals may be at
variance with the very protection from refoulementX Regarding the suspensive effect of appeal, current
Article 13(2) of the Directive leaves an option to states to either provide for suspensive effect in their
legislation or endow the authority or body in charge of review with the power to suspend the execution of
deportation. The Luxembourg jurisprudence strengthens the requirements to provide for a suspensive effect.
According to the CJEU, for the appeal to be effective, it must necessarily have suspensive effect when it is
brought against a return decision, enforcement of which may expose the person to a serious risk of being
subjected to the death penalty, torture, or other inhuman or degrading treatment or punishment. Draft
Article 16(3) of the recast proposal introduces several complex rules regarding the suspensive effect of the
appeal, which ultimately would considerably restrict the protection from removal pending the examination
of their appeal as regards failed asylum seekers. These amendments look like a law-making initiative to side-
line CJEU jurisprudence on the suspensive effect of appeal and are inconsistent with well-established
Strasbourg case-law. According to the ECtHR, if the appeal against return is based on the principle of non-
refoulement, it should have an automatic suspensive effect.

b) “Voluntary” departure

Under Article 3(8) of the Directive, a “voluntary” departure means a departure in compliance with the
obligation to return within the time-limit fixed in the return decision. Thus, this measure is not genuinely
voluntary because the alternative that the person faces is a forced return, often combined with detention or
destitution.® The expression of “voluntary departure” is a euphemism, the more adequate term being
“mandatory return”, and it is used here for ease of reference.”

%t needs to be added, however, that the CJEU’s jurisprudence provides for a narrow understanding of the right to be heard prior to the adoption of a
return decision (Basilien-Gainche 2014), and, overall, rarely refers to international human rights standards (Molnar 2018)
7 The so-called “voluntary” departure is further explored in Section 5.1
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That said, a “voluntary” departure is still a preferable option to a forced return, not only for the person
concerned but also for the host country itself. In fact, it is cheaper and easier to organise than a forced
return. The return scheme under the Return Directive is premised upon the priority of a “voluntary”
departure compared to the enforced return. Under Article 7(1), the return decision shall provide a period for
“voluntary” departure and refusal to grant it, as spelled out in Article 7(4), is understood as an exception. The
requirement to prioritise “voluntary” departure also stems from the principle of proportionality as a general
principle of EU law, as reiterated by the CJEU. In Zh. and O., the CJEU held that the principle of proportionality
must be observed throughout all the stages of the return process, including the stage when granting a period
for “voluntary” departure is decided. ™ The principle of proportionality implies that return should be carried
out through “voluntary” departure, unless it is justified in individual circumstances of the case to refuse it.

In disregard to the requirement of proportionality, the recast proposal renders “voluntary” departure
exceptional. First, under Article 7(1) of the Directive, the period for “voluntary” departure should be between
seven and thirty days. In draft Article 9(1), the Commission proposes removing the current minimum time-
limit of seven days so that states would be allowed to offer a period shorter than a week. Such a short period
for leaving the host country may deprive this measure of any voluntariness. Second, under Article 7(4) of the
Directive, states may refrain from granting a period for voluntary departure or grant a shorter one than seven
days in one of three circumstances: a risk of absconding, if the person’s application for a legal stay has been
dismissed as manifestly unfounded or fraudulent, or the person poses a risk to public policy or public/national
security. According to the CJEU, the three circumstances allow derogation from a principle that voluntary
departure should generally be afforded, so they should be narrowly construed. Draft Article 9(4)
significantly amends current Article 7(1) of the Directive. Accordingly, in any of these three circumstances,
states shall not grant a voluntary return. Hence, the proposed amendment, first, requires states to refuse
voluntary departure, rather than merely providing an option for states to do so. Secondly, it removes the
choice between waiving the period for voluntary departure and shortening it. The mandatory refusal of a
voluntary departure, in combination with expanding the remit of the concept of the risk of absconding, as
discussed below, would result in voluntary departure being systematically refused.”™ Consequently, draft
Article 9(4) reverses the order between the rule and exceptions thereto and is inconsistent with the
requirement of proportionality and individual assessment, stemming from EU primary law.

¢) Detention

Article 15(1) of the Directive lays down two grounds justifying detention, namely if the person represents a
risk of absconding or avoids/hampers the return process. Under the current provisions, it appears that these
two grounds are not listed exhaustively, as the provision includes the expression “in particular.”® Instead of
seeking to remedy these shortcomings and align the Directive with EU and ECtHR law, the Commission’s
recast proposal aggravates these concerns. Draft Article 18(1) erases the word “only,” which reinforces the
reading of this provision that the two grounds are non-exhaustive.

8 Indeed, some Member States have grounds for pre-removal detention which go beyond the two grounds under the Return Directive, see Majcher,
Flynn and Grange 2020
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The exhaustive list of grounds for detention is necessary for the legal basis to fulfil the requirement of legal
certainty and foreseeability, as stemming from the right to liberty under Article 5(1) of the ECHR and Article
6 of the EU Charter.® Further, draft Article 6(1) of the recast proposal lays down a non-exhaustive list of
sixteen criteria for establishing the risk of absconding.'® Four of these criteria would lead to a rebuttable
presumption that the person represents a risk of absconding,! they would thus function akin to grounds for
detention, extending considerably legal basis to detain. In addition, some of the criteria under proposed
Articled 6(1) would apply to the majority of people in an irregular situation, such as lack of identity
documents, reliable address or financial resources. This would allow quasi-automatic detention of people in
an irregular situation, disrespecting the principle of necessity and proportionality, which requires that
detention is an exceptional measure of last resort.* Finally, draft Article 18(1)(c) adds a risk to public policy
and public/national security as a ground for detention. It does not refer at all to the CJEU’s ruling in Kadzoev,
where the Court found that detention due to risk to public policy cannot be a self-standing ground for a pre-
removal detention under the Directive.®™ The amendment thus looks like a law-making intervention to side-
line Luxembourg jurisprudence. To justify this amendment, the Commission stresses that new risks have
emerged in recent years, making it necessary to detain migrants who pose a threat to public order or national
security. While such circumstances may justify the deprivation of liberty, yet they do not justify the
administrative immigration detention. Allowing states to place people in pre-removal detention on this
account blurs the lines between supposedly administrative and penal detention —a phenomenon labelled as
crimmigration in academia .

d) Entry ban

Entry ban is one of the most widely criticised measures laid down in the Directive. It prohibits returnee from
(legally) re-entering the whole Schengen area for up to five years (or ten years in case of a serious threat to
public policy or public/national security). Such a measure raises the question of legitimacy and
proportionality, as the returnee may be prohibited re-entry by a country which would not have ordered the
person’s return in the first place. Under Article 11(1) of the Directive, entry ban should be imposed if the
person has not been granted a voluntary departure period or has not complied with it, and this measure may
be imposed in “other cases.” The mandatory character of an entry ban in the two circumstances is
problematic in itself, as it risks depriving the decision of any individual assessment. In addition, these two
circumstances may cover most people liable to return, since, as discussed above, there is a broad possibility
for states to refuse a “voluntary” departure period to the person.

9 According to the ECtHR (2008: §23) and CJEU (2017: §37-40), legal basis should comply with the “quality of the law” which implies that domestic law
authorising detention must be sufficiently clear, accessible, and predictable in order to avoid all risk of arbitrariness

10 The list of criteria proposed by the Commission in Article 6(1) comprises such circumstances as lack of documentation proving the identity, lack of
residence or reliable address, lack of financial resources, irregular entry, unauthorised movement between the member states, explicit expression of
intent of non-compliance with return-related measures, being subject to a return decision issued by another member state, non-compliance with a
return decision, non-compliance with the requirement to go immediately to the member state which granted authorisation to stay, non-compliance
with the obligation to cooperate, existence of conviction for a criminal offence and ongoing criminal investigations and proceedings

1 These criteria include using false or forged identity documents, destroying existing documents, or refusing to provide fingerprints; opposing violently
or fraudulently the return process; not complying with measures aimed at preventing the risk of absconding during the voluntary departure period;
and not complying with an existing entry ban
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Furthermore, the “other cases” in which states may impose an entry ban refer to cases when the person has
left in accordance with the “voluntary” departure period. It risks allowing the systematic and indiscriminate
application of the entry ban, which is also counterproductive for states, as it defeats its purpose to
“encourage” voluntary departure. To reflect the principle of proportionality, the entry ban should not be a
mandatory measure. Instead, it could be imposed on a case-by-case basis if the person constitutes a narrowly
understood risk to public order. To prevent violation of the principle of non-refoulement and the right to
family and private life, the non-imposition, suspension or withdrawal of entry ban under Article 11(3) should
be widely used, rather than being conceived as an exception. Instead of aligning the current provisions of the
Directive with the principle of proportionality, the recast proposal aggravates the concerns by expanding the
scope of the use of the entry ban. Under proposed Article 13(2), states may impose an entry ban, which does
not accompany a return decision, to a person whose irregular stay is detected in connection with border
checks carried out at exit. Imposing an entry ban in such circumstances would be at odds with human rights
obligations because it is doubtful that adequate procedure can be carried out at border crossing points.

e) Questionable effectiveness

As demonstrated above, amendments proposed by the Commission considerably restrict protective
safeguards around four key measures established under the Directive, namely return decision, “voluntary”
departure, detention, and entry ban, and risk leading to human rights violations. In addition, these
amendments will not necessarily improve the effectiveness of return, which was the very objective behind
proposing the recast in the first place.

Reducing procedural safeguards to challenge a return decision would foster the perception that procedures
are not fair and, consequently, reduce the willingness among the concerned persons to cooperate with the
process. The need to apply for the suspensive effect of appeal would increase the burden on the courts.

Restrictions on “voluntary” departure period are counterproductive as this form of return is considered more
sustainable and less costly and cumbersome to organise for states. In fact, the Commission shows a lack of
coherence regarding the “voluntary” departure. On the one hand, its proposed amendments will effectively
curtail the use of this measure, and the Commission continues supporting the recast. On the other hand, as
of January 2021, the Commission was working on a Strategy on Voluntary Return and Reintegration, as a part
of the Pact package discussed below, whose first objective is to increase the uptake of “voluntary” departure
programmes.V

Likewise, higher numbers of detainees or longer duration of detention do not necessarily translate into more
deportations, while at the same time detention is more costly than non-custodial alternatives to detention.*

Finally, imposing an entry ban on a person leaving the EU would delay the person’s departure and so would
be counterproductive.® In contrast to the Commission’s better regulation guidelines® !, the Commission’s
recast proposal was not accompanied by an impact assessment, which may explain why it fosters none of
the two objectives of the Directive, namely effectiveness and fundamental rights compliance.
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f) Position of co-legislators

Based on a detailed analysis of the recast proposal, the European Parliamentary Research Service (EPRS)’s
substitute impact assessment concluded that the recast risks violating fundamental rights and that there is
no evidence that it would lead to more effective return policy. i The EPRS assessment will likely inform the
European Parliament’s (hereafter Parliament or EP) position for the upcoming trialogue negotiations with
the Council. It can be assumed that the Parliament’s position will also be in line with its Resolution on the
Implementation of the Return Directive, adopted in December 2020.** The Resolution was based on the
EPRS implementation assessment™ and a response to the failure of the Commission to evaluate the
implementation of the Directive, as it is required to do under Article 19 of the Directive and, overall, better
regulation guidelines. According to the Resolution, voluntary departure is a general rule and the
circumstances when it can be refused should be interpreted narrowly; detention should be a last resort
measure, and longer detention does not automatically increase the possibility of return; children should not
be detained, and entry ban should be based on an individual assessment and never applied alongside
voluntary departure.

At the time of writing, the Parliament was working within its Committee on Civil Liberties, Justice and Home
Affairs Committee on its position. The draft report was released in February 2020, and it removed several
worrying amendments of the Commission and overall increased human rights protection standards.®
However, the Council of the European Union adopted its final partial position in June 2019, and it generally
welcomed the recast proposal

2.2. Thereturn policies in the new Pact on Migration and Asylum

In its long-awaited Pact, released in September 2020, the Commission stresses that the recast of the Directive
is crucial for implementing the measures proposed in the Pact and calls upon the co-legislators to conclude
their negotiations in the first half of 2021.%% Increasing the return rate is the overriding objective of the Pact
and the word “return” is mentioned over 100 times in the document. The Pact is premised upon a false
assumption that most people arriving in the EU are not eligible for protection.® It also fails to contemplate
regularisation as a component in any return system. To increase the effectiveness of return, the Pact
proposes the appointment of a Return Coordinator within the Commission DG HOME, who will chair the to-
be-established High-Level Network for Returns, made up of states’ representatives. The Return Coordinator's
overall role will be to coordinate between the Member States to ensure effective returns, particularly
concerning the return sponsorship (see below).* At the time of writing, the Coordinator's seniority level
within the EU administrative structure and of the states’ representatives in the Network was not yet
established, so the added value and effectiveness of these mechanisms remain to be seen. It is striking that
an Asylum Coordinator has not been equally proposed. Another return-related measure is the above-
mentioned Strategy on Voluntary Return and Reintegration.
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The Pact also calls on Frontex to operationalise its reinforced mandate on return and appoint a Deputy
Executive Director for Return and promises stronger cooperation with third countries.'? Two return-related
measures are further provided in legislative proposals accompanying the Pact, namely the border return
procedure and return sponsorship.

a) Border return procedure

The amended proposal for the Asylum Procedures Regulation (APR)* 13 |ays down “border procedure for
carrying out the return,” which was initially provided in the proposal for a recast of the Return Directive.
Under new Article 41a, the border return procedure applies to people who have been refused international
protection in the border asylum procedure, whose scope is broadened, and character is mandatory in certain
cases. Like the applicants for international protection under the border procedure, people subject to border
return procedures are formally prohibited from entering the territory. The procedure is to take place in
locations at or in proximity to the external border or transit zone. The Regulation fosters the fiction of non-
entry, yet under international human rights law, borders and so-called transit zones are not excluded from
states’ jurisdiction, and domestic labels do not exonerate states from their human rights obligations. The
proposal brings about a parallel system to the return procedure regulated by the Return Directive, which
reduces legal certainty and introduces unjustified differences in treatment. In fact, like any procedure to be
carried out in the border context, this procedure provides for an overall lower level of protection and hinders
access for civil society actors. There are three key concerns regarding the proposed border return
procedure XVi

Firstly, like the draft recast of the Return Directive, the proposal for APR links border asylum procedure and
border return procedure, with the same risks as discussed above concerning in-country procedure. i Under
draft Article 353, the return decision should be issued as part of or in a separate act issued together with the
decision rejecting international protection application. Unless the procedure for international protection
assesses protection needs beyond refugee or subsidiary status, this procedure does not afford the protection
from the very refoulement. The risk of violations of the principle of non-refoulement is compounded by
limited access to an effective remedy. According to draft Article 53, the person would be able to appeal
against the return decision within the same procedure as to appeal against the decision rejecting the asylum
application. Under Article 53(7)(a), the timeline for submitting the appeal is at least one week. A week period
may not be sufficient to collect evidence and prepare the appeal, especially when being held at the border.
Under Article 54(3)(a), the appeal does not have a suspensive effect but, according to Article 54(4), the
tribunal would have the power to grant it upon the applicant’s request, or ex officio if the domestic law would
provide so. In line with the Luxembourg and Strasbourg case-law discussed above, Articles 19(2) and 47 of
the EU Charter and Article 13 of the ECHR require that an appeal based on the principle of non-refoulement
has a suspensive effect.

2 These questions are discussed in Sections 4 and 3, respectively

13 This proposal amends the 2016 proposal for Asylum Procedures Regulation, to replace the current Asylum Procedures Directive (Directive 2013/32/EU
of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international protection,
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32013L0032)
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Secondly, under Article 41a(2), the applicants are to be “kept” in locations at or in proximity to the external
border or transit zones. Hence, the border return procedure would typically involve detention.’* Two
scenarios are envisaged:

e Under Article 41a(5), people who have been detained during border asylum procedure may continue
to be detained to prevent entry to the Member State's territory, preparing the return or carrying out
the removal process. This provision does not lay down specific grounds for detention as preparation
of return or removal is a general context of pre-removal detention. To be lawful under Article 5(1) of
the ECHR and Article 6 of the EU Charter, the legal basis for detention should be precise and
foreseeable in its application. Without clear ground for detention, Article 41a(5) enables automatic
detention, in violation of the principles of proportionality and necessity.

e Under Article 41a(6), those persons who have not been detained during border asylum procedure
may be detained on grounds for detention provided for in the recast Return Directive.'® As discussed
above, the new ground proposed by the Commission, allowing detention in case of risk to public
policy or public/national security blurs administrative and penal detention, and hence does not
guarantee legal certainty. It is noteworthy that Article 18(1) is not included among the provisions of
the recast Return Directive applicable to the border return procedure. That provision provides that
detention may be imposed when other sufficient but less coercive measures cannot be applied
effectively. According to Article 41a(7), detention cannot exceed twelve weeks, which is the time-
period of the border return procedure, and the period of detention should be included in the
maximum periods of detention under the Return Directive.’ All in all, in practice, “keeping” a person
at the border during the return procedure will likely result in detention, as border procedure typically
involves formal or de facto detention. ™ The proposal for the APR risks leading to systematic
detention at the EU external borders.

Thirdly, the Regulation allows the border return procedure to be subject to two different frameworks,
depending on whether a Member State issues a return decision or refusal of entry upon rejecting the
application for international protection in a border procedure. In the first scenario, except for appeal and
detention, discussed above, under Article 41a(3), most of the provisions of the Return Directive would apply
and thus regulate the border return procedure. The second scenario is allowed under Article 41a(8), which
maintains the possibility under Article 2(2)(a) of the Return Directive not to apply the Directive towards
people refused entry according to the Schengen Borders Code (SBC)Y or who have been apprehended in
connection with the irregular border crossing and have not subsequently obtained an authorisation to stay.
Arguably, people who have undergone up to a three-month border asylum procedure should not be covered
by the SBC anymore, but rather be subjected to the return procedure regulated by the Return Directive.

14 For an overview of the Member States’ practices of detention in the border context, see Majcher, Flynn and Grange 2020.

15 See Section 2.1

16 The maximum period of detention is 6 months, extendable to 18 months, if the person or the destination country does not cooperate and it delays
return.

17 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a Union Code on the rules governing the movement of
persons across borders (Schengen Borders Code) (codification), https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02016R0399-
20190611
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Although under Article 41a(8) of the APR proposal and Article 4(4) of the Return Directive, people excluded
from the scope of the Directive under Article 2(2)(a) should be afforded several basic safeguards, the refusal
of entry procedure under the SBC offers overall weaker protection than the return procedure under the
Directive. Crucially, allowing states to apply SBC’s provisions to the border return procedure decreases legal
certainty as it will bring about two parallel border detention procedures, different across countries.

b) Return sponsorship

The concept of return sponsorship is introduced in Article 45(1)(b) of the proposal for the Regulation on
asylum and migration management (RAMM)X, as a form of solidarity, required from the Member States
towards states under “migratory pressure” or following disembarkation from the search and rescue
operations. Instead of merely relocating asylum seekers, under Article 55(1) of the proposal for RAMM,
Member States may provide “return sponsorship,” by supporting the host Member State in returning the
persons in an irregular situation. According to Article 55(4), the measures which the sponsoring state can
take include: providing return and reintegration counselling, organizing voluntary departure, leading or
supporting policy dialogue or exchanges with third countries to facilitate readmission, contacting the
competent authorities of third countries to verify the identity of the person concerned and obtain valid travel
documents, or organizing practical arrangements for removals, such as charter or charter flights. As Article
55(4) of the proposal stresses, these activities do not affect the benefitting state's obligations and
responsibilities under the Return Directive. Article 55(2) provides that if the person is not returned within
eight months (or four months in case of “crisis”), the sponsoring state should transfer the person onto its
territory. By proposing an alternative to relocation accompanied by obligatory transfer after eight months,
the Commission attempted to fulfil the priorities of both southern and eastern Member States. The system
is complicated and unpredictable already on paper, whereby its actual implementation raises several
questions, regarding both effectiveness*® and human rights compliance X

The proposal for RAMM implies that the sponsoring state implements a return decision issued by the
benefitting Member State. In case of violation of the principle of non-refoulement or other human rights
obligations, which of these two countries would be responsible?

8 As regards the effectiveness and the very solidarity with Member States at external borders, this mechanism allows the Member States to avoid to
simply relocate people from states with external borders. The sponsor can discharge its obligations quite easily by, for instance, providing return
counselling, rather than engaging in negotiations with the third country, which can jeopardise its own relations with that country (Cassarino 2020b).
The Return Coordinator will be in charge of coordinating between the Member States and matching nationalities of people to be returned from the
benefitting state with the preferences of the sponsoring state. However, under Article 52(3), states are free to selectively choose the nationalities of
returnees who they wish to include in the sponsorship mechanism. Hence, people from countries to which returns are easier compared to other ones
will be more often subject to the sponsorship mechanism. This will decrease the predictability of the mechanism and ultimately leave people from
countries to which returns are difficult with a state under “migratory pressure” or allowing disembarkation. Another question remains whether the
sponsor state will indeed accept in practice the transfer of the person concerned to its territory, as the implementation of the Dublin system showed
frequent attempts to avoid taking back people under the responsibility criteria. Under Article 57(6), the sponsoring state can refuse the transfer if it
considers the person to be a danger to its national security or public order. Overall, the intra-European transfer does not support the objective of an
effective return system, as it may unduly prolong the return procedure. Arguably, if the return has not taken place within eight months, it is doubtful it
will be implemented in the ninth month. This should be honestly acknowledged by the EU and regularisation channels for non-returnable persons
should be established.
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Against which state would the person be able to appeal? Further, if a transfer after eight months takes place,
which body will monitor the treatment of the persons concerned in the sponsoring state which did not accept
the relocation in the first placei? Above all, what status will those people have in the sponsoring state?
Since the risk is that the sponsoring state would not afford a particular permit to the person concerned,
he/she would end up in extended irregular stay and under the threat of detention. Will a new return
procedure be conducted? If the sponsoring state recognises the initial return decision issued by the
benefitting state, it may be required to enforce a decision which it would not have given in the first place.
The mutual recognition of return decisions raises human rights concerns as the conditions for legal stay have
not been harmonised across the EU.X" So, a person may be in an irregular situation in one Member State
(hence subject to return) but not in another..

On the other hand, if the sponsoring state starts a new return procedure according to its domestic law, it
would undermine the overall effectiveness of the EU return system and risk subjecting the person to periods
of detention counted from scratch. Arguably, the detention period in the benefitting state and sponsoring
state should be counted together towards a maximum period allowed in the sponsoring state. However, in
practice, this mechanism may encourage detention before and after the transfer. A further concern is that
the return sponsorship mechanism may be applied not only to newly arrived people.*V Rather, unreturnable
people who have spent in the benefitting state a considerable period of time may be subject to this
mechanism. They thus risk being transferred to a country whose system and language they do not know and
losing the support networks. Instead of proposing impracticable return sponsorship mechanism and intra-
European transfers, the Pact should tackle long-term non-returnability and grey zones in states’ practice and
the failure of the Return Directive to regulate the status of people who cannot be returned.

lll- Readmission cooperation

In the EU parlance, while the term “return” refers to the internal legislative framework discussed in the
previous section, the notion of “readmission” typically refers to external aspects of the return policy, namely
the involvement of third countries. As part of a broader cooperation with third countries, readmission
agreements or arrangements aim to operationalise the return decision issued by domestic authorities of the
Member States (3.1). To formally comply with human rights requirements, the EU and its Member States
label the destination countries as “safe” (3.2).

3.1. Readmission agreements and informal arrangements

The readmission agreements are the key instrument of the EU readmission policy. Signed between the EU
and a third country, the readmission agreements establish rapid identification procedures for people in an
irregular situation and facilitate the transfer of these persons to the country of origin or transit¥ Indeed,
under “third country clause” in the agreements, the parties agree to readmit their nationals and migrants
who transited through their territories.
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The EU has so far concluded 18 readmission agreements, namely with Hong Kong (2004), Macao (2004), Sri
Lanka (2005), Albania (2006), Russia (2007), Ukraine (2008), North Macedonia (2008), Bosnia and
Herzegovina (2008), Montenegro (2008), Serbia (2008), Moldova (2008), Pakistan (2010), Georgia (2011),
Armenia (2015), Azerbaijan (2014), Turkey (2014), Cape Verde (2014) and Belorussia (2019).XVi The
Commission has received the mandate from the Council to negotiate agreements with Morocco, Algeria,
Tunisia, China, Jordan and Nigeria. Yet, it has not been successful in advancing the negotiations with these
countries™ii, In fact, readmission agreements are burdensome for the third countries, and the return of their
citizens often implies fewer remittances received. Negotiations are thus ultimately contingent upon the third
country’s power to resist the EU’s pressure. To compel the third countries, the EU has used a range of
incentives and threats which link readmission to other policy areas, such as visa facilitation schemes,
preferential trade and financial assistance. The EU recently turned to development assistance as additional
leverage for return cooperation and attempts to insert migration-related conditionality in the currently
negotiated Neighbourhood, Development and International Cooperation Instrument in the next Multiannual
Financial Framework (MFF).*

Another implication of the third countries’ resistance has been an increasing reliance on informal agreements
which favour flexibility for both parties and allow easier negotiations. These agreements by-pass the
European Parliament and are characterised by a lack of transparency.' Bilateral agreements that the Member
States concluded with third countries served as a model for the Commission".?® Initial focus on agreements
different from the formal readmission agreements surfaced already in 2005. Under the Global Approach to
Migration (GAM), the EU signed mobility partnerships with several countries, notably Moldova (2008),
Georgia (2009), Armenia (2011), Morocco (2013), Azerbaijan (2013), Tunisia (2014), Jordan (2014), and
Belarus (2016). The mobility partnerships are political agreements encompassing a wide range of issues,
including readmission cooperation.'" However, the true drive towards flexibility and informalisation started
with the 2015 Partnership Framework'ii. Since then, three Common Agendas on Migration and Mobility were
signed, notably with Nigeria (2015), Ethiopia (2015), and India (2016). Crucially, a plethora of other forms of
agreements were elaborated, such as a Joint Communiqué (Céte d’lvoire (2016), Mali (2016)), Joint Migration
Declaration (Ghana (2016), Niger (2016)), Standard Operating Procedures (Mali (2016), Bangladesh (2017)),
and Good Practices (Ghana (2017), Guinea (2017), the Gambia (2018)), Admission Procedures for the Return
(Ethiopia (2018)), EU Turkey Statement (2016) and Joint Way Forward (Afghanistan (2016))." Among these,
probably the most notorious is the EU-Turkey deal, under which all people who arrived at the Aegean Islands
after 16 March 2016 are to be returned to Turkey. In exchange, Brussels offered to Turkey to resettle one
Syrian for every Syrian returned to Turkey, paying initially 3 billion euros, and accelerating visa liberalisation."

9 For a mapping of bilateral readmission agreements, see Cassarino 2021.
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3.2. “Safe” countries

To rely on simplified return procedures under the readmission agreements or arrangements, the EU and its
Member States argue that the destination country is considered “safe.” In case of return to the person’s
country of origin, the concept of the “safe country of origin” comes into play. Under Annex | to the Asylum
Procedures Directive (APD), a country is considered a safe country of origin where, based on the legal
situation, the application of the law within a democratic system, and the prevailing political circumstances,
it can be shown that there is generally and consistently no persecution as defined in Article 9 of the
Qualification Directive, no torture orinhuman or degrading treatment or punishment and no threat by reason
of indiscriminate violence in situations of armed conflict. Under the APD, the person from a country
considered safe should be channelled to accelerated asylum procedure (Article 23(4)). If he/she does not
rebut the presumption of safety in his/her circumstances (Article 36), states may refuse his/her asylum
application as an unfounded application (Articles 31(8) and 32). The underlying idea is to process faster
applications from nationals from countries considered “safe” and ensure their swifter removal. The concept
of a safe country of origin raises several protection concerns as there can be virtually no country safe for all
its nationals, including ethnic and sexual minorities. Labelling some countries as “safe” discriminates between
asylum applicants. An accelerated procedure offers weaker procedural safeguards and narrower possibility
to access an effective remedy. Consequently, such procedures can hardly be considered fair and ensure
individual assessment.

These concerns are compounded by the fact that some Member States established lists of countries of origin
considered “safe” according to the APD. Procedures for drawing up these lists differed between the countries
and were generally opaque and selection of the countries to be included appeared to be driven by political
motivations." In September 2015, the Commission published a proposal for a Regulation amending the APD
and establishing a common list of safe countries of origin"i. According to the Commission, 12 Member States
had national lists (Austria, Belgium, Bulgaria, Czech Republic, Germany, France, Ireland, Luxembourg, Latvia,
Malta, Slovakia, and the UK)"™ and the Regulation was meant to reduce the divergences between domestic
lists. To this end, the proposal for the Regulation laid down a list of seven countries to be considered safe
(Albania, Bosnia and Herzegovina, FYROM, Kosovo, Montenegro, Serbia, and Turkey). However, none of them
was unanimously acknowledged as “safe” by all the 12 Member States, let alone remaining Member States.™
In July 2016, the Commission published its proposal for the APR, which included the proposal for an EU list
of safe countries of origin. Annex | of the proposal incorporates the list of the aforementioned seven safe
countries of origin and Article 47 lays down the concept of safe country of origin, currently addressed in
Annex | of the APD™. At the time of writing, the negotiations on the proposal for the APR were ongoing.
Meanwhile, as of 2019, some Member States relied on lists of safe countries of origin, which were of diverse
length, ranging from 8 countries in Germany, to 12 countries in Greece, 13 countries in Italy, 15 countries in
Malta, 16 countries in France, and 23 countries in the Netherlands. On the other hand, this concept was not
prevalent in administrative practice in Sweden, Spain, Poland, Portugal, and Romania .

As seen above, the “third country clause” in the EU readmission agreements and arrangements allows the
Member States to send the person to a transit country (also called third country). For instance, under the EU-
Turkey deal, Greece may return to Turkey any person who had transited Turkey before reaching the Aegean
Islands. The return to a transit country raises specific concerns under the prohibition of refoulement.
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The principle of non-refoulement prohibits return not only to a risk of serious violations of the person’s rights
(direct refoulement) but also to a country from which the person risks being subsequently returned to such
risk (indirect refoulement). Removal to a transit country may amount to indirect refoulement if two conditions
are present, notably, the person faces a real risk of ill-treatment in his/her country of origin and the
subsequent return to his/her country of origin from the transit country is foreseeable. To refute allegations
of indirect refoulement, sending states tend to challenge the second condition, which gave rise to the concept
of a “safe third country.” This notion generally presupposes that before reaching the country where the
person seeks protection, he/she could have already applied for asylum in a transit country, considered safe
for the person. It is based on a flawed reading of the Refugee Convention as obliging the person to apply for
asylum in the first country reached after fleeing their country of origin .

Under EU law, the concept of a safe third country is provided in the APD. The conditions for classifying a
country as safe include absence of threat to life and liberty on account of race, religion, nationality,
membership of a particular social group or political opinion; absence of risk of serious harm as defined in the
Qualification Directive; the respect of the principle of non- refoulement under the Refugee Convention;
compliance with the prohibition of removal to a risk of ill-treatment; and the possibility for the applicant of
requesting a refugee status and receiving protection following the Refugee Convention (Article 38(1)). The
latter condition merely requires a possibility of requesting asylum, rather than that the third country agrees
to admit the applicant to a fair and efficient asylum procedure. Another concern relates to an absence of an
explicit requirement in the APD of a meaningful link with the third country (Article 38(2)), as demanded by
the UNHCR."V Also, the APD does not explicitly provide for an individualised assessment of safety of a country
for the particular applicant, as required by the UNHCR. Instead, it provides for vague provisions, ultimately
referring to domestic law.* While already current rules raise human rights concerns, the 2016 proposal for
the APR expands the concept of a safe third country and, as for the safe countries of origin, introduces a
common EU safe third country designation. The proposal renders the concept mandatory for the Member
States and lowers the level of protection in the third country, as protection in accordance with “substantive
standards” of the Refugee Convention would be sufficient. It also weakens the connection required between
the person and the country as it would be satisfied if the person have transited through the country which is
geographically close to his/her country of origin.™"

Irrespective of the EU law provisions, Member States are bound by the prohibition of indirect refoulement
under international law. According to the ECtHR, the removal of a person to an intermediary country does
not affect the responsibility of the sending state to ensure that the person is not, as a result of its decision to
expel, exposed to treatment contrary to Article 3 of the ECHR.* The ECtHR conducts a two-step assessment,
analysing the risks in the person’s country of origin and the risk of being sent there by the intermediary
country. In Hirsi v. Italy, concerning the push-back of Somalian and Eritrean asylum seekers to Libya, the
Court first inquired into the situation in the applicants’ countries of origin and found that upon their potential
return, they would face treatment contrary to Article 3 of the ECHR. Then, the Court assessed whether Italy
could reasonably expect Libya to afford adequate safeguards against arbitrary removal. Finding a violation of
Article 3 of the ECHR, the Court ruled that when transferring the applicants to Libya, the Italian authorities
knew or should have known that there were insufficient guarantees protecting them from the risk of being
arbitrarily returned to their countries of origin.™i More recently, in M.A, the Court found that Lithuania
violated Article 3 of the ECHR by rejecting Chechen asylum seekers at its border with Belarus because it did
not carry out adequate assessment of the risk of whether Belarus would send the applicants back to Russia.™™
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IV- Frontex’s return mandate

The Pact foresees a key role for the European Border and Coast Guard Agency (Frontex) in the common EU
return system. According to the Commission, Frontex should become the “operational arm of EU return
policy,” through a series of measures including: the nomination of a Deputy Executive Director for return in
early 2021, further integrating return expertise into its Management Board, deploying the new standing
corps, and assisting with the implementation of the new Voluntary Return and Reintegration Strategy.
Frontex will also support the introduction of a return case management system at EU and national level,
covering all steps of the procedure from the detection of an irregular stay to readmission and reintegration
in third countries to linking up operational cooperation with Member States and readmission cooperation
with third countries.”™ Most of these measures were introduced in the 2019/1896 Regulation (hereafter
Frontex Regulation),?® which the Agency was urged to “fully” implement by the end of 2020. The 2019
Regulation largely expands Frontex’s capacity and mandate in the area of return. The changes build upon
already reinforced return powers under the 2016 Regulation and cement the gradual expansion of Frontex’s
role in terms of return operations.” In 2017, Frontex spent around 53 million euro on return activities,
compared to 8.5 million in 2014.% As this section demonstrates, Frontex’s return mandate raises several
human rights and accountability concerns, in particular as regards return operations, influence on the
Member States, cooperation with third countries and data protection.

a) Return operations

Since its establishment in 2004, Frontex’s key return-related activity has been return operations. Under the
Frontex Regulation, a return operation is an operation that is organised or coordinated by Frontex and
involves technical and operational reinforcement provided to one or more Member States under which
returnees from one or more Member States are returned, either on a forced or voluntary basis (Article 2(27)).
While in 2006, only 4 operations were organised to deport 74 people, in 2019 over 15,850 people were
deported in Frontex-supported return operations.™ Frontex provides states with a multi-facet support in
the context of return operations, notably technical and operational assistance, coordination or organisation
of operation, including through the chartering of aircraft or organising removal on scheduled flights or by
other means of transport (Article 50(1)) as well as the deployment of return teams (forced return monitors,
escorts, and specialists) and technical equipment. In addition, return operations should be financed or co-
financed by the Agency from its budget (Article 50(8)). A return operation may lead to three sets of human
rights violations.

First, Frontex offers this wide-ranging assistance in the area of return without entering into the merits of the
return decision (Article 50(1)). It thus cannot be excluded that the Agency assists a state in enforcing a flawed
return decision, which would violate the prohibition of refoulement. This is not a hypothetical risk, as
confirmed by a 2016 case in which eight Syrians were removed to Turkey through a Frontex-coordinated
flight without having the possibility to apply for asylum.™V

20 Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 November 2019 on the European Border and Coast Guard and
repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624, https://eur-lex.europa.eu/eli/reg/2019/1896/0]
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Secondly, although escorts are subject to the Code of Conduct for Return Operations and the operations are
to be monitored, ill-treatment of returnees, like during national return operations, cannot be ruled out. The
CoE Committee for the Prevention of Torture (CPT), for instance, reported a case of ill-treatment of an Afghan
returnee during a Frontex-coordinated flight in 2018.® Finally, with the vast incentives that they offer to
states, return operations may encourage collective expulsions. Arguably, states may be tempted to unduly
accelerate domestic administrative procedures concerning people from a country to which a Frontex-
coordinated operation is being prepared to participate in it.”™v

b) Influence on domestic decision-making

According to the Frontex Regulation, technical and operational assistance to states includes the collection of
information necessary for issuing a return decision and identification of people subject to return procedures
(Article 48(1)(a)(i)). The information and identification phases may have a considerable impact on the
decision to return the person, despite the claim that the Agency does not enter into the merits of the return
decision (Article 48(1) and 50(1)). As the deployment of the European Asylum Support Office in Greece
showed, the Justice and Home Affairs agencies have in practice much broader influence on domestic
decision-making than their funding regulations allow.™" The risk is that domestic authorities will just rubber
stamp the return decision unofficially prepared by Frontex. The involvement of Frontex (and its influence)
increases if a Member State experiences undefined “challenges with regard to their return systems.” In such
circumstances, Frontex’s “help” (Article 48(2)) includes a wide range of “services”: the provision of
interpretation services; practical information and recommendations on destination countries; advice on the
implementation and management of return procedures; advice on and assistance in relation to detention
and alternatives to detention, as well as equipment, resources and expertise for the implementation of
return decisions and for the identification of third-country nationals. The Regulation does not clarify that
Frontex deploys independent interpreters, so it can be well Frontex’s staff providing that service. Further,
what will the advice and assistance as regards detention involve? It cannot be excluded that Frontex will
advise authorities on whether detention should be applied in a given case and then assist with the
implementation of this measure. Overall, the Regulation leaves great leeway for Frontex to unduly influence
Member States in relation to return (and detention).

c) Cooperation with third countries

The Frontex Regulation tasks the Agency with assisting states with the acquisition of travel documents,
including by means of consular cooperation, without disclosing information relating to the fact that an
application for international protection have been made, nor information that is not necessary for the
purpose of the return (Article 48(1)(a)(ii)). But which information will be “necessary for the purpose of the
return”? This formulation allows Frontex to share sensitive information with the countries of origin which, in
turn, can create the risks for the returnees.
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Consular or other authorities of countries of origin must never have access to information about the identity
of people who may need international protection. The country of origin can be requested to confirm the
nationality of the potential returnee and to issue the necessary travel documents only after any risk upon
return has been thoroughly assessed and excluded and the person had access to an effective appeal to
challenge his expulsion. As it happened in Belgium in 2017, Sudanese officials were invited to identify the
persons slated for removal, who afterwards were ill-treated upon return.” il The identification interview,
which was not preceded by an assessment of the applicant’s protection needs, was one of the reasons leading
the ECtHR to conclude that Belgium violated the prohibition of refoulement in the M.A. case.™™

Further, the Regulation vaguely mentions that third country authorities will participate in the integrated
return management system (Article 48(1)(a)(i)). Again, there is a risk that the authorities of the countries of
origin will have access to information about returnees which will place them at risk of human rights violations
upon return. This risk is compounded by the possibility for Frontex, under the Regulation, to transfer personal
data to a third country if this is necessary for the performance of the Agency’s tasks. Such transfers should
not prejudice the rights of asylum seekers, in particular as regards non-refoulement (Article 86(3)-(4)). This
provision implies that people whose asylum application has been refused do not benefit from this protection.
Yet, under international law and the EU Charter, everyone, and not solely asylum seekers, is protected from
refoulement.

d) Data sharing

The 2019 Regulation expands the Agency’s powers to manage databases.” Frontex should operate and
further develop an integrated return management platform for processing information, including personal
data transmitted by the Member States' return management systems, which is necessary for the Agency to
provide technical and operational assistance. To this end, the Agency should develop and operate
information systems and software applications functioning as communication infrastructure. These should
link the domestic return management systems with the platform for the purpose of exchanging personal data
and information for the purpose of return (Article 48(1)(d) and 49). Personal data should only include
biographic data or passenger lists and should be transmitted only where they are necessary for the Agency
to assist in the coordination or organisation of return operations. Such data should be transmitted to the
platform only once a decision to launch a return operation has been taken and should be erased as soon as
the operation is terminated.

The Agency may also use the platform for transmitting biographic or biometric data, including all types of
documents which can be considered as proof or prima facie evidence of the nationality of people subject to
return decisions, when the transmission of such personal data is necessary for the Agency to provide
assistance in confirming the identity and nationality of the persons concerned. Such data should not be
stored on the platform and should be erased immediately following a confirmation of receipt (Article 49).
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In addition, Frontex may establish internal rules restricting the application of Regulation 2018/1725 on the
protection of natural persons regarding the processing of personal data by the Union institution, bodies,
offices and agencies? if the return procedure risks being jeopardised (Article 86(2)). The processing of
personal data by Frontex raises serious concerns about the right to data protection and privacy respectively
under Article 8 of the EU Charter and Article 8 of the ECHR.

V- Coercive returns disguised in practices
The two previous sections focused mainly on removal (forced return). This section looks at different

measures which in practice function as removals. These are the so-called “voluntary” departures in
circumstances where a dignified and adequate alternative does not exist (5.1) and pushbacks (5.2).

5.1. “Voluntary departure” or standing between a rock and a hard place

As discussed earlier,?? the so-called voluntary departure laid down in Article 7 of the Return Directive is
preferred over forced return (removal/deportation) regulated under Article 8 of the Directive. Yet, under the
Directive, these two forms of return should not be regarded as entirely distinct. The so-called “voluntary”
departure is not genuinely voluntary because the alternatives faced by the person are often forced return,
combined with pre-removal detention, or destitution.” Hence, there is no clear dividing line between
“voluntary” and enforced return under the Directive, as the degree of coercion can be seen on a sliding
scale™ i or indeed as “deportation continuum”™i This “return spectrum,” (i.e. a classification of a return
according to the degree of coercion as opposed to the person’s free will) includes five levels: solicited,
voluntary, reluctant, pressured, obliged and forced return.”" In some cases, even if the person is not directly
threatened with forced return, the circumstances in the host state are so adverse that he/she is literally
compelled to accept the pressure of a “voluntary” departure.

For instance, as an apparent implementation of the EU-Turkey deal,” people have been held on the Greek
Aegean islands and prevented from moving to the mainland. They are subject to protracted degrading
reception conditions due to the hotspots being overcrowded while the admissibility of their asylum
application is being examined. They are often detained™ and the risk of deportation to Turkey (pursuant to
the EU-Turkey deal), is hanging on them.

21 Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection of natural persons with regard to
the processing of personal data by the Union institutions, bodies, offices and agencies and on the free movement of such data, and repealing Regulation
(EC) No 45/2001 and Decision No 1247/2002/EC, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32018R1725

22 See Section 2.1

23 See Section 3.1
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As a consequence, many give up their asylum claims or the right to appeal against negative asylum decisions
by accepting the return within an Assisted Voluntary Return (AVR) programme implemented by the
International Organization for Migration (IOM). Although IOM maintains that the participation in the AVR
programme is entirely voluntary as the person has a freedom of choice and takes an informed decision,
people are driven into accepting AVR due to lack of other possibilities to escape the dire situation in the
Greek hotspots.™ The implementation of an AVR resembles removal/forced return as people are detained
prior to the flight and then escorted by the Greek police. Ironically, considerably more people left Greece to
their home countries via AVR programme than were returned to Turkey pursuant to the EU-Turkey deal.™i

Another example is the so-called humanitarian evacuation and return of people detained or stranded in
Libya, notorious for torture, sexual abuse and forced labour.™ i Under the UNHCR-run humanitarian
evacuation programme, people are released from detention and transferred to transit centres in Niger and,
to a lesser extent, Rwanda and Romania. They receive humanitarian assistance in Emergency Transit
Mechanisms in Niger and Rwanda and await a durable solution.”™* Since its inception in 2017, this
programme has benefited around 4,000 people. Only a minority of evacuations were in fact relocations —
mainly to Italy.* Co-funded with the EU Trust Fund for Africa (EUTF)*“, the programme pulls out people from
their ordeal in Libya while keeping them away from the EU. The EUTF also funds the IOM-run so-called
Voluntary Humanitarian Return programme in Libya started in 2015. Since 2017, the programme has been a
part of the EU-IOM Joint Initiative for Migrant Protection and Reintegration and reportedly covered over
50,000 persons returned to over 40 countries of origin.*' Besides Libya, under the EU-IOM Joint Initiative for
Migrant Protection and Reintegration, the IOM also offers AVR to migrants stranded in other countries en
route to the EU, notably in Niger, Mali, Burkina Faso and Mauritania. In Niger, for instance, accepting the AVR
allows migrants to access shelter, health care and food, often after life-threatening deportation to the desert
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by Algeria.

People who accept the AVR offer have to sign a “voluntary return declaration,” in which they agree for
themselves and their dependents that in the event of personal injury or death during or after participation
in the AVR, neither IOM nor any other participating agency or government can be held liable or responsible
Such a declaration was at stake in the case of N.A. v. Finland in front of the ECtHR.*® The applicant’s father
was a Sunni Muslim who had previously worked for the national army under Hussein and the Inspector
General Office. His asylum application was refused and after exhausting all appeal channels, he accepted the
IOM-administered AVR and left for Irag. He was killed within less than three weeks. In the proceedings before
the ECtHR, Finland relied on the “voluntary return declaration” signed by the applicant’s father and argued
that he had returned voluntarily to Irag. The Court held that against the factual background of the applicant’s
father’s flight from Irag he would not have returned there under the AVR without the enforceable removal
order issued against him. Consequently, his departure was not “voluntary” in terms of his free choice "

2 The term “voluntary” has also been misused in the context of return of people of concern to the UNHCR, including Syrian refugees from Lebanon and
Turkey. Since May 2018, Lebanon facilitated and organised returns of Syrian refugees. Although Syrians are not forced to leave, they face increasing
poverty, lack of residency rights, restrictions on freedom of movement, and restriction on legal employment and access to basic services in Lebanon,
and at the same time Syria cannot be considered safe (Sawa 2019, Al 2019, Refugee Protection Watch 2020). In addition, there have been reported
cases of forced return from Lebanon and Turkey, whereby Syrians were coerced to sign a voluntary return form and then transferred to the border,
despite expressing fear of returning to Syria. In Turkey those returns are reportedly widespread and involve violence (HRW 2019a, 2019b)

26



He had to choose between either staying in Finland without any possibility of obtaining a legal residence
permit, being detained to facilitate his forced return, and receiving a two-year entry ban, as well as attracting
the attention of the Iraqi authorities upon return; or agreeing to leave Finland voluntarily and take the risk
of ill-treatment upon return. According to the Court, in these circumstances, the applicant’s father did not
have a genuinely free choice between these options, which rendered his supposed waiver of his right to
protection in the “voluntary return declaration” invalid. Consequently, his removal to Iraq had to be
considered as a forced return engaging the responsibility of the expelling state "

5.2. Pushback or return before arrival

The forced return can also take the form of a “pushback.” The EU Agency for Fundamental Rights (FRA)
defines a pushback as apprehension of a person after an irregular border crossing and a summary return to
a neighbouring country without assessing their individual circumstances on a case-by-case basis.* For the
Parliamentary Assembly of the Council of Europe (PACE), pushbacks mean refusal of entry and expulsion
without any individual assessment of protection needs. Pushbacks involve actions towards migrants who
have already crossed the border and find themselves inland, but also towards people who are present near
or at the border, attempting to cross it.** In some cases, pushback policy takes the form of “pushbacks by
proxy,” as it relies on actions by neighbouring/third countries. Based on an agreement typically involving
some form of benefits, the neighbouring country prevents the person from leaving its territory/jurisdiction
and entering/arriving to an EU Member State and takes the person back. These practices can be referred to
as “pull-backs”.c % Overall, pushback practices and policies aim at preventing the person from entering the
country and requesting international protection. They are typically accompanied by excessive force (ill-
treatment), arbitrary detention, and destruction of personal property.

The evidence of wide-spread pushbacks along the EU external and internal borders has been growing in the
past years. Reliable reports of pushbacks from Greece to Turkey are long-standing and involve detention
upon entry without any guarantees, confiscation of the person’s belongings (mobile phones and sometimes
footwear) and transfer across the Evros River. The pushbacks are allegedly carried out across Aegean Sea,
whereby people having reached Aegean Islands were re-embarked on a dinghy and towed back to Turkish
waters, where they were left adrift. In the Eastern Mediterranean, more recently pushbacks started being
reported from Cyprus. As Chapter 6 details, people are prevented from disembarking and put on vessels and
returned to Lebanon and Turkey.9 Further, the Balkan route is notorious for wide-spread and indeed chain
pushbacks, where the person risks being repetitively pushed-back, notably from Italy to Slovenia, from
Slovenia to Croatia, from Croatia to Bosnia and Herzegovina or to Serbia.tV Pushbacks by Croatia involve an
unprecedented level of violence, including beating, sexual abuse, robbery and humiliation.® Like pushbacks
from Italy and Slovenia confirm, such practice occurs also within the Schengen area, for instance from France
to Italy through the Alpine border and the Ventimiglia-Menton border® and from France to Spain.®!

2 pull-backs (pushbacks by proxy) are more difficult to be proved due to lack of direct contact between an EU Member States and the person concerned.
GLAN (Global Legal Action Network) challenged this practice in front of the UN Human Rights Committee (SDG v. [taly) and, with Forensic Oceanography,
before the ECtHR (SS v. Italy). As of December 2020, both cases were pending, see GLAN 2020, ASGI 2020
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In the Western Mediterranean, as Chapter 2 discusses, pushbacks from Spanish enclaves in Ceuta and Melilla
to Morocco are long-standing and include so-called hot pushbacks, whereby people are arrested and
returned to Morocco without any identification and access to a lawyer and interpreter.® In the Central
Mediterranean, the return to Libya has a form of pushbacks by proxy or pull-backs. Under a memorandum
of understanding between Italy and Libya, Libyan Coast Guards intercept people and take them back to Libya,
where they are at risk of arbitrary detention, torture and sexual abuse, as it has been previously documented.
Similar pushbacks by proxy are carried out from Maltese search and rescue zones. ™

Preventing entry, blocking access to asylum procedure and pushbacks violate several fundamental rights,
most notably the right to asylum under Article 18 of the EU Charter, the prohibition of refoulement under
Article 3 of the ECHR and Article 19(2) of the EU Charter, and the prohibition of collective expulsion under
Article 4 of the Protocol 4 to the ECHR and Article 19(1) of the EU Charter. To avoid their human rights
responsibilities in the border context, states tend to argue either that they lack jurisdiction over the person
or that the prohibition of refoulement or collective expulsion applies only to removal from the state’s
territory. Human rights bodies rebutted both lines of argument. First, as regards the jurisdiction, in line with
ECtHR’s rulings in Sharifi v. Italy and Greece™ and M.K. v. Poland™, refusal of entry at the border places the
concerned people under the effective control of the state. The same goes even for extraterritorial operations.
According to Hirsi v. Italy, interceptions on the high seas by the authorities of a State constitute an exercise
of jurisdiction which engages the responsibility of the State in question.® Secondly, these rulings also confirm
that non-admission at the border may amount to refoulement or collective expulsion. In Sharifi, Italy violated
the prohibition refoulement and collective expulsion by immediately returning the applicants from its port to
Greece, without assessing the risk they were facing there.®" Poland violated these obligations in M.K., as it
refused to receive asylum applications at the border and removed the applicants to Belarus.”V As Hirsi
confirms, intercepting a group of migrants in the high seas and handling them over to a place where they
face a real risk of ill-treatment violates the prohibition of non-refoulement and of collective expulsion.*
Hence, people requesting protection at the border should be granted access to asylum procedure.® The
principle of non-refoulement imposes procedural requirements on states, notably to carry out individualised
procedure to thoroughly assess human rights bars to return and ensure that the person is properly informed,
has access to legal and linguistic assistance to challenge negative decision, and is protected from removal
before the appeal decision is rendered. These obligations apply also when a group of persons cross the border
in an undocumented way as under the prohibition of collective expulsion, states should not remove migrants
as a group, unless each person had his/her claim individually assessed.

Growing evidence of pushbacks has triggered responses from several organisations. At the EU level, it is
believed that reports of wide-spread and violent pushbacks prompted the Commission’s proposal under the
Pact package from September 2020 to establish border monitoring mechanism, discussed below.? In
October 2020, investigative journalists revealed that Frontex was involved in pushbacks carried out by the
Greek Coast Guard.®™!

26 See Section 6.2
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These allegations were denied by the Agency but led to a number of processes, ongoing as of January 2021,
notably an internal inquiry by a specially-established working group within the Agency’s Management Board,
a European Ombudsman’s own-initiative inquiry into the effectiveness of Frontex’s complaint mechanism
and independence of Frontex’s Fundamental Rights Officer™, and an investigation of the European Anti-
Fraud Office over allegations of pushbacks and internal harassment and misconduct®*, Opinions were also
expressed within the Parliament of a need to establish a Parliamentary inquiry committee to scrutinise
Member States’ conduct at the EU’s external borders, the role of Frontex and the Commission’s response in
that regard.®* At the CoE level, in December 2020, the PACE Committee on Migration, Refugees and
Displaced Persons appointed a Rapporteur on pushbacks to investigate these practices (Special
Representative of the Secretary General on Migration and Refugees 2020). At the UN level, the Special
Rapporteur on the Human Rights of Migrants (SRHRM) will dedicate his next report to the Human Rights
Council to the human rights impact of pushbacks.**

VI- Human rights monitoring

Given the risk of serious human rights violations in the context of removal and border management activities,
independent human rights monitoring has come to be seen as a crucial safeguard, whereby it reduces the
risk of rights violations, provides feedback and increases accountability of the actors involved. This section
first looks at removal monitoring provided under the Return Directive and points out to the need to extend
such monitoring to the post-arrival phase (6.1). Secondly, the section discusses border monitoring, not (yet)
regulated under EU law. Against the background of current and past border monitoring projects in various
countries, the analysis discusses the Commission’s recent proposal to establish a border monitoring
mechanism under the Screening Regulation (6.2).

6.1. Removal and post-removal monitoring

Under Article 8(6) of the Return Directive, Member States should provide for an effective forced-return
monitoring system.?” According to FRA, to be effective, monitoring should fulfil three criteria. It should be
carried out on an ongoing basis, by an organisation which is independent of the authorities in charge of
removal, and it should cover all stages of the operation (pre-departure, in-flight, and arrival phase).o

27 Under Article 50(5) of the Frontex Regulation, every return operation organised or coordinated by the Agency (as discussed in Section 4) should be
monitored in accordance with Article 8(6) of the Return Directive. The monitoring should be carried out by the forced-return monitors, deployed from
the Frontex’s pool of monitors under Article 51. While laudable, this system cannot be considered independent as the monitors may also be Agency
staff and they report to Frontex’s Executive Director (and also the Fundamental Rights Officer and the competent national authorities of all the Member
States involved in the given operation). Follow-up is be ensured by the Frontex’s Director and competent national authorities respectively. As a result,
NPMs from a dozen of Member States set up a so-called Naphlion initiative to ensure involvement of independent bodies
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There are three main categories of bodies carrying out monitoring, namely National Human Rights
Institutions (NHRIs)/Ombudspersons,? civil society organisations (CSOs), and bodies affiliated to authorities
in charge of removal or belonging to the enforcement machinery. According to information compiled by FRA,
as of 2019, NHRIs and National Preventive Mechanisms (NPM) under Optional Protocol to the CAT were
carrying out monitoring in 11 Member States, CSOs in 11 Member States, and bodies affiliated to law
enforcement or migration agency in five Member States.® Only monitoring by the first two categories, if
the organisation is independent from authorities, including compliance by NHRI with the Paris Principles, can
be considered independent. NHRIs, especially if they also have the mandate of NPMs, are well placed to carry
out monitoring given their standing vis-a-vis government.?® For this task, however, they require adequate
capacity and funding, which are often not forthcoming.®" As regards CSOs, the funding for monitoring
activities is even more challenging and access to detention and airport areas typically needs to be allowed in
advance. Funding available to the monitoring body considerably influences the frequency of inspections and
the scope of monitoring.“* Arguably, removal monitoring by independent bodies implements Article 8(6) of
the Return Directive, hence it should be funded by EU funds, typically Asylum, Migration and Integration
Fund (AMIF) should be used to cover these activities. According to data collected by FRA, overall, monitoring
rarely extends to the in-flight phase. The number of flights with a monitor on board in 2019 ranged from 134
in Cyprus to one in Bulgaria and Lithuania.o*vi

Unlike removal monitoring, monitoring of the post-removal phase is not provided in EU legislation or policy
documents. In addition, the Commission stressed that the return monitoring under Article 8(6) of the Return
Directive does not cover the period after reception of the person in the destination country. i As
documented by journalists, researchers and CSOs, upon return, people often face human rights violations,
including arrest, charge of treason, extorsion, ill-treatment, and deprivation of nationality®ii 3° A handful of
organisations have begun to monitor the situation of returnees and provide them with assistance upon
return.3! Sometimes such projects are funded by expelling states. For instance, in Uganda and DRC, local CSOs
carry out post-return monitoring of unaccompanied children removed from Norway and Belgium,
respectively.®™ In 2012, the Fahamu Refugee Programme set up the Post- Deportation Monitoring Network
to enable organisations based in deporting and receiving countries to be connected.” Post-return
monitoring reduces the risks to returnees and enhances transparency. It also documents human rights
violations and hence points to necessary changes in asylum and return procedures. It is noteworthy that in
its Resolution on the Implementation of the Return Directive, the Parliament urged the Commission to
establish a post-return monitoring mechanism to understand the fate of returned people, facilitate the
exchange of good practices among the Member States on post-return monitoring and allocate sufficient
funding for this purpose.®

28 NHRIs, which fulfil the Paris Principles, are State bodies with a constitutional and/or legislative mandate to protect and promote human rights. They
are part of the State apparatus and are funded by the State. However, they operate and function independently from government as per the Paris
Principles, see GANHRI 2021.

2 As regards public reporting, the findings of monitoring are included in the annual reports of the NHRI/NPM. See the return monitoring project carried
out by the Italian NPM, National Guarantor for the Rights of Persons Detained or Deprived of Liberty 2020.

30 Qverall, post-deportation risks can be systematised in three categories, namely economic and psychological risks, insecurities at hands of authorities,
and inhumane and degrading treatment (Alpes and Nyberg Sorensen 2016)

31 For instance, as of 2012, Justice First helped Congolese deportees and the Refugee Law Project supported deportees in Kampala (Podeszfa and
Manicom 2012). French ANAFE (Association Nationale d'Assistance aux Frontieres pour les Etrangers) monitored the post-return fate of people whom
it supported in transit zones and organised several missions to the countries of return (ANAFE 2020)
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As the above initiatives demonstrate, post-monitoring programmes need adequate funding and capacities
and appropriate guarantees of safety and access to deportees for the monitors. Hence, involvement of
NHRIs/NPMs from the expulsing states or regional organisations (the EU or CoE) would help ensure that the
monitoring is effective and sustainable. Ideally, the independent observers monitoring removal (NHRI or
CSOs) could monitor the reception phase and afterwards, the monitors based in the destination country
should be involved. Such monitoring would thus involve cooperation between CSOs and Ombudspersons in
both countries involved (the European Network of Ombudsmen could liaise between Ombudspersons from
the sending and destination countries) and be supported by the CPT. The key question however remains as
to the follow-up and consequences of documented violations.

6.2. Border monitoring

Allegations of violent pushbacks at EU external borders discussed earlier®? unveil the need for independent
monitoring of border management activities. The term border monitoring is understood here as oversight of
border control activities to assess their compliance with international refugee and human rights law.>*i
Similar to removal monitoring addressed above, to be considered independent, the monitoring should be
carried out by the CSOs and/or NHRIs/Ombudspersons, which fulfil the Paris Principles. In many Member
States, NHRI are indeed involved in promoting and protecting human rights in the context of border
management. Preventive actions include NHRIs going to the border crossing points and other places at the
border and collecting data, visiting border reception and detention centres and police facilities (if they are
designated as the NPM), and interviewing migrants. Thanks to their special standing, NHRIs are interlocutors
for the government and parliament and may be able to advise on or review legislation, policy and practice.
Within reactive actions, where legislation, policy or practice are not compliant with human rights, NHRIs can
adopt official recommendations and some of them can challenge the lawfulness of the provisions before
domestic tribunals. As remedial actions, where violations of migrants’ rights at the border have occurred,
NHRIs can ensure that they have access to an effective remedy, including providing information about redress
mechanisms. Additionally, some NHRIs can receive and handle individual complaints and adopt formal
conclusions and recommendations to authorities. To work effectively and independently, NHRIs need
sufficient capacity and budget; these are yet often lacking. Further, in some Member States, NHRIs face
obstacles, lack of cooperation from the authorities or even threats when they work on migration issues.
Cooperation with CSOs, especially those who are present at the borders, can alert NHRIs about violations
committed and prompt their response o

Indeed, CSOs play a crucial role in monitoring border management activities. Created in 2016, Border
Violence Monitoring Network (BVMN) is a noteworthy initiative. BVMN monitors EU external borders along
the Balkans and in Greece, collects testimonies and evidence of violence and pushbacks, makes them public
and advocates for a change.

32 See Section 5.2
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Out of 11 civil society organisations constituting BVMN, five organisations are located in areas along the
relevant borders and collect pushback cases via a standardised methodology, five organisations are involved
in advocacy, and one ensures management and administrative coordination.® Among country offices in
the Balkans of the Danish Refugee Council (DRC), the country office in Bosnia and Herzegovina is engaged in
border monitoring. Established in 2018, the country office systematically documents pushbacks and violence
at the Croatian-Bosnian border and publishes “Border Monitoring Monthly Snapshot” on its website.”*" At
other borders, CSOs carry out border monitoring activities which are of small scale due to limited capacity or
because they are included within other projects. The cross-border nature of pushbacks requires transnational
cooperation between CSOs. For instance, as of 2018, the Italian ASGI (Association for Legal Studies on
Immigration) coordinated with partners in France and Switzerland.®* To be able to carry out border
monitoring, CSOs need access to border crossing points to be granted by the authorities and adequate
funding. In that regard a UNHCR initiative from early 2000 is noteworthy. A series of tripartite agreements
(UNHCR-state border authorities-CSO) were signed with eastern European countries (including Poland,
Slovakia, Hungary,* Bulgaria, Romania, and Lithuania) ahead of their accession to the EU. In 2017, a tripartite
agreement was signed with Croatia. Under the tripartite agreement, the funding is provided by the UNHCR
and a CSOs acts as an implementing partner which visits border areas (with various degrees of involvement
of the UNHCR). The access granted by border authorities differs between the countries. While, as of 2018, in
Bulgaria, the implementing partner could access all border detention facilities without limitation or prior
permission (but not border crossing points per se), in Romania, the border police were notified in advance,
and in Poland, the findings were not publicly available.®i

Seemingly as a response to reported violence and pushbacks at the EU external borders, the proposal for the
Screening Regulation®™ii accompanying the Pact, provides for fundamental rights monitoring. According to
Article 7(1), states should adopt relevant provisions to investigate allegations of non-respect for fundamental
rights in relation to the screening. Under Article 7(2), Member States should establish an independent
monitoring mechanism to ensure 1) compliance with EU and international law, including the EU Charter,
during the screening, 2) compliance with national rules on detention of the person concerned, in particular
concerning the grounds and the duration of the detention, and 3) that allegations of non-respect for
fundamental rights in relation to the screening, including in relation to access to the asylum procedure and
non-compliance with the principle of non-refoulement, are dealt with effectively and without undue delay.
Article 7(2) further provides that states should put in place adequate safeguards to guarantee the
independence of the mechanism and may invite relevant national, international and non-governmental
organisations and bodies to participate in the monitoring. The Regulation foresees a role for the FRA. The
agency should issue “general guidance” for Member States on the setting up of such a mechanism and its
independent functioning. Furthermore, Member States may request the FRA to support them in developing
their national monitoring mechanism, including the safeguards for independence of such mechanisms, as
well as the monitoring methodology and appropriate training schemes.

33 The agreement was terminated by the police in 2017, see ECRE 2018: 16
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This proposal is a positive first step towards addressing violations at the border. The mechanism should build
upon existing monitoring arrangements and good practices developed by NHRIs and CSOs, discussed above,
and not duplicate work and dissipate available funds. In line with the opinion of CSOs and academics, to be
effective and independent, several amendments to Article 7 of the Screening Regulation are necessary.®
First, the scope of the monitoring should be extended beyond the screening procedure at official border
crossing points and cover all human rights sensitive activities during border management activities. Border
guards should actively cooperate with the mechanism and monitors should have access to border crossing
points and unannounced visits should be foreseen in the mechanism. Further, as victims of pushbacks often
find themselves on the other side of the border, the mechanism should be able to act upon allegations
received from individuals or organisations who find themselves abroad. Second, in order to be independent,
the mechanism should be carried out by NHRIs complying with the Paris Principles and CSOs. International
and regional monitoring bodies, such as CPT, can support the work of the mechanism. The role and the
mandate of the involved organisations should be provided in a written document. Since NHRIs are to be
involved, as least some of the monitors would be able to receive individual complaints. To perform these
tasks, NHRIs and CSOs should be protected from threats and intimidation. They should have adequate
capacities and funding for this mandate, including from Integrated Border Management Fund (IBMF). Third,
the findings and conclusions should be publicly available and monitoring mechanisms should lead to
accountability measures. Potential victims should receive legal advice and have effective access to justice.
There should be an investigation carried out and potential sanctions for wrongdoers. Finally, to close the
monitoring cycle, the office of the European Ombudsman should be involved to ensure regular assessment
of the monitoring mechanisms in the Member States and share good practices across the countries.

VII- Conclusions

This chapter discussed recent EU legislative and policy measures and some selected Member States’ practices
in the field of return/expulsion. Although return has been regulated under the Return Directive for over a
decade, it was the 2015 refugee crisis which placed the EU return policy high on the EU agenda. The
Commission has developed an argument that increasing the rate of return was necessary for the functioning
of the whole EU migration and asylum system. Under this approach, several measures have been introduced.
The 2018 proposal for the recast of the Return Directive, which was not based on an impact assessment,
restricts procedurals safeguards, expands the legal basis for detention, adds new circumstances when an
entry ban may be imposed, and limits the applicability of “voluntary” departure. Other return-related
legislative proposals accompanied the new Pact on Migration and Asylum. Indeed, the revised proposal for
APR lays down a border return procedure, characterised by limited procedural safeguards, and the proposal
for RAMM introduces a return sponsorship mechanism, as a form of solidarity towards Member States under
migratory pressure or who allowed disembarkation after a search and rescue operation. Further, the Pact
emphasises cooperation with third countries in the area of readmission, which have been characterised in
the past by a growing informalisation and lack of transparency. To be able to rely on the cooperation with
third countries, the EU and its Member States designate them as “safe.” The concepts of safe country of
origin and safe third country give rise to human rights concerns as they entail accelerated asylum procedures
and swift returns, trumping the requirement for individual assessment. Under the 2016 CEAS reform
proposals, both concepts would be expanded in the APR.
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Furthermore, the new Pact cements Frontex’s role in returns, which had been expanded in 2019 with the
new Regulation in any case. Besides growing mandate regarding return operations, Frontex acquired wide
advisory functions in the area of return (and detention) and mandate to cooperate with third countries for
identification purposes. The line between decision making powers by the Agency and the Member States is
increasingly difficult to draw.

Alongside these legislative measures, some practices are a growing cause of concern, notably pushbacks and
the so-called “voluntary” departures which are coercive in practice. To prevent human rights violations,
human rights monitoring can play a key role. To be effective, removal monitoring foreseen under the Return
Directive should be carried out by an independent actor (NHRI and/or CSO), on an ongoing basis, and should
cover all stages of the operation, until the handover of the person. Possibilities should be explored to extend
it to post-arrival phase and cooperate with local actors in order to shed some light on the fate of returnees.
A novelty at the EU level, the Pact proposed establishing a border monitoring mechanism. However, for it to
be effective in preventing pushbacks, several provisions need to be inserted in the legislation. Measures
discussed in the chapter risk leading to various violations of human rights. Member States should be mindful
that the implementation of EU legislation does not dispense them from their international human rights
obligations.
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Recommendations

Member States

-respect international and regional human rights obligations and relevant norms and standards when
implementing the EU return policy;

-refrain from any pushback policy or measures and ensure access to individual procedure to anyone
apprehended at the border;

- put in place an effective return monitoring mechanism, covering the pre-removal, removal and post-
removal phases, starting the monitoring from the notification of expulsion and ending it, ideally, 3-4 months
after the person was returned; expand the network of monitors on the national territory, thus involving more
independent experts and local CSOs, and link it with the monitoring network in the country of return.

European Union

European Commission DG HOME

-reconsider the focus on return rate as the main indicator of the effectiveness of the EU return policy and
include fundamental rights compliance and sustainability of return in the assessment of effectiveness;

-encourage measures of regularisation of non-returnable people, as an integral part of the return system;
-investigate allegations of pushbacks by the EU Member States;
-investigate allegations of Frontex’s involvement in pushbacks;

-offer genuine partnerships beneficial for both sides rather than pressuring countries of origin or transit into
cooperation with the EU on readmission;

-carry out a human rights impact assessment before concluding a readmission agreement and cease
readmission cooperation with countries that do not respect human rights norms and standards;

-include human rights assessment in the monitoring of the implementation of readmission agreements;

- include and define a clearer post-return monitoring role for NHRIs/Ombudspersons in readmission
agreements;

-opt for formal readmission agreements rather than informal arrangements;

-propose an amendment to the Frontex Regulation to involve European Ombudsman in the complaint
mechanism.
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European Commission DG DEVCO

-ensure that development assistance is not used for migration management;

-resist migration control conditionality being attached to development assistance.

European Parliament LIBE Committee

-In the context of the negotiations on the recast Return Directive, oppose amendments expanding detention
and linking asylum and return procedures;

-In the context of the negotiations on the APR, oppose the proposal for the border return procedure;

-In the context of the negotiations on the RAMM, oppose the proposal for the return sponsorship
mechanism;

-In the context of the negotiations on the Screening Regulation, propose amendments to ensure that the
border monitoring mechanism is independent, effective, and properly funded;

-oppose informal readmission arrangements;
-regularly invite Frontex’s Executive Director for hearings;

-request FRA to prepare Opinion on the human rights implications of the proposals for APR, RAMM and
Screening Regulation;

-ensure that funding allocations under the EU Trust Fund for Africa comply with human rights.

European Court of Auditors

In the context of the ECA’s ongoing audit of readmission cooperation, investigate whether a human rights
assessment is carried out within a monitoring of the implementation of readmission agreements.

European Ombudsman

-via the European Network of Ombudsmen, support national Ombudspersons in their return and border
monitoring work;

-via the European Network of Ombudsmen, liaise with Ombudspersons of the destination countries to ensure
post-return monitoring;

-advocate for assigning the role of monitors in the new border monitoring mechanism to national
Ombudspersons.
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EU Fundamental Rights Agency (FRA)

-ensure that the guidance to be prepared by the Agency under Article 7 of the Screening Regulation promotes
independent and effective border monitoring mechanism;

-support the Member States in their setting up of the border monitoring mechanism;

-map out the bodies involved in border monitoring and systematically update this list (similarly to the list of
return monitoring bodies).

Frontex: Executive Director

-suspend return operations when allegations of violations of fundamental rights are reported;

-act upon Serious Incident Reports and complaints about human rights violations during Frontex’s
operations;

-hire the 40 fundamental rights monitors pursuant to the 2019 Regulation;

-cease supporting Member States engaging in systematic rights violations.

Frontex Fundamental Rights Officer

- act upon Serious Incident Reports and complaints about human rights violations during Frontex’s
operations;

-ensure independency of the 40 fundamental rights monitors to be hired;
-liaise with the Consultative Forum on a regular basis;

-provide human rights training for the monitors and escorts.

United Nations

Special Rapporteur on the Human Rights of Migrants

-closely monitor EU developments in relation to the return policy and its implementation;

-promote his 2018 report on return with EU institutions and formulate recommendations concerning
amendments to the Return Directive;

-promote his recent report on detention of children at the EU level,

-formulate recommendations to the EU on the migration-control conditionality attached to development
assistance;
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-in the framework of the current research into pushbacks, seek input from a variety of sources to address
wide spectrum of pushback policies;

-invite the EU Delegation to the UN and other international organisations in Geneva for hearings.

Working Group on Arbitrary Detention

-closely monitor EU developments in relation to the return policy and its implementation with the
implications on detention;

-formulate recommendations to the EU as regards the amendments to the Return Directive which risk
expanding detention;

-request information from the European Commission on how the return border procedure and return
sponsorship will supposedly avoid detention;

-carry out visits to the EU Member States to assess their detention practices;

-invite the EU Delegation to the UN and other international organisations in Geneva for hearings.

Council of Europe

Committee of Ministers

-promote its 2005 Twenty Guidelines on Forced Return as a set of standards regulating expulsion/return in
the context of upcoming negotiations on the recast Return Directive;

-promote its 2009 Guidelines on human rights protection in the context of accelerated asylum procedures in
the context of upcoming negotiations on recast of the Return Directive and border return procedure under
the proposal for the APR which would merge asylum and return procedures;

-exhort the governments to reject and prevent any pushback policy and action;

-draw up guidelines on human rights compliant border control and border surveillance, which would prevent
pushbacks;

-prioritise swift implementation of ECtHR’s judgments relating to pushbacks (such as Sharifi v. Italy and
Greece and MK. v. Poland).
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Committee on Migration, Refugees and Displaced Persons of the Parliamentary Assembly and its
recently appointed Rapporteur on pushbacks

-urge EU Member States to refrain from pushbacks and ensure independent border monitoring;

-call on the European Commission to urge EU Member States to halt pushbacks and to investigate allegations
of pushbacks;

-recommend that the Committee of Ministers prepare guidelines on human rights compliant border control
and border surveillance;

-encourage its members from EU Member States to encourage their governments to accept border
monitoring mechanism under the Screening Regulation to be independent, cover all border situation, and
lead to accountability;

-disseminate and teach CoE standards precluding pushbacks among national parliaments.

Special Representative of the Secretary General on Migration and Refugees

-carry out fact-finding missions to EU Member States with external EU borders (Greece, Italy, Spain, Croatia,
Hungary, and Poland) to collect information on the human rights situation at the border;

-provide input to the Secretary General on ways to enhance CoE’s assistance and advice to the states on
human rights treatment of migrants in an irregular situation;

-keep alternatives to detention among the priorities and promote the 2018 Legal and practical aspects of
effective alternatives to detention in the context of migration of the Steering Committee for Human Rights;

-promote CoE standards within Frontex Consultative Forum and support its activities;

-engage with the EU institutions to promote CoE standards on return, detention, and access to asylum
procedures.

Commissioner for Human Rights

-report on and condemn pushbacks, arbitrary or inadequate return and detention measures by the EU
Member States;

-submit third party intervention to the ECtHR on EU Member States practices which violate the ECHR, such
as pushbacks, arbitrary detention, and inadequate appeal procedure against return decisions;

-issue recommendations on access to territory and asylum compliant with CoE standards;
-visit EU Member States with a focus on detention and overall treatment of migrants in an irregular situation;

-support NHRIs involved in return or border monitoring and encourage all NHRIs to take up this mandate.
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Committee for the Prevention of Torture

-keep focusing on immigration detention during its country visits;

-remain alert to testimonies of interviewed detainees alleging to have previously been pushed back;

-monitor issues of removal operations and Frontex’s involvement during visits to EU Member States;

-support the future border monitoring mechanism under the Screening Regulation.

List of interviews

1.

Gabriel Almeida (European Network of National Human Rights Institutions (ENNRI))
Jean-Pierre Cassarino (College of Europe)

Marta Gionco (Platform for International Cooperation on Undocumented Migrants (PICUM))
Mariana Gkliati (Leiden University)

Josephine Liebl (European Council on Refugees and Exiles (ECRE))

Officer (European Union Agency for Fundamental Rights (FRA))

Officer (Office of European Ombudsman)

Mark Provera (Independent consultant)

Olivia Sandberg (European Policy Centre (EPC))
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